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During the Ancien Regime, the men, who sat on the benches of. 
“the Paris Pagel ete’ possessed considerable pawexs an shaping the 
form of French law. The judges took advantage of the a LON 
that the French sovereign, submit each proposed statute to ie 
Parlement for verification, Once presented before the Grand'Chambre, 
ihe magistrates could add amendments, modifications, ahd whan 
strongly oppose royal edicts, In addition to this advisory role, ` 
: they enjoyed wide discretionary authority in applying the. law to 
„Specific cases. This situation gave them.the opportunity to incor- 
porate their own opinions and onion directly ‘into the laws, Their 
treatment of thé crime of rapt offers a good example, 

In the mid-sixteenth century, cases of rapt presented problems 
of legal definition and jurisdiction between ceip iine olaaa kcal 
and ascii authorities, Basically, the Church and the French 
monarchy held differing views on what constituted a valid marriage, 
The -rules of the Church, established at the Council of Tvent, -y 
‘only a minimal number of requirements, | As long as banns were 
properly. published and the ceremony was Mere before two 
witnesses, the marriage was seen as iain in the eyes of God, 

No marriage was lawn. a if there was evidence of what the 
Church called impediments, "Rapt was considered such an ee 
“which the Council defined as the violent and forced abduction of a 


woman from her established place of residence for the purpose of 


marriage. Despite the demands of the king and the French delegates 
for stiffer requirements, the Council of Trent still upheta the 
validity of clandestine marriages bons they did not violate the 
rules concerning free choice. It also took no official stand on. 
the dernei van Es | 

ven before the Counoil of went Bongleted ite work or re 
Henry II issued his own law in 1556 against clandestine marriages, 
The new statute contained two far-reaching provisions that super- 
seded the regulations of the Church, First, it decreed that persons 
who married without parental consent dé to be disinherited and 
‘deprived of all forms of family E T Secondly, it classified 
melee r wees and under and females twenty-five years and under 
as minors meeting the consent of their parents for marriage. The 
EE ATIRE of Blois, published in 1578, widened the gap between the 
= Church and state even further, Article 40 added ne 
prescriptions, The rule on the publication of banns was stricter, 
four witnesses--not — ae to be + at the wedding, ‘and 
the officiating priest had to know the ages of the couple and hame 
“proof of parental consent, ? Those who wed without the approval ae 
their parents were i be punished as malefactors guilty of the crime 
of rapt, Article 42 of the same = Oe en din 
nt offense and included penalties for those who assisted in the 
crime, : | | ; 

The wording of these articles laid the legal foundation for 
expanding the limits of the crime of rapt Unlike the Church which 


had defined rapt only in terms of a man employing violence to abduct 


a woman, the ordinance provided equal punishment for men and women 
who had suborned a minor into a marriage against the will of the 
parents. Thus, French jurists could categorize all clandestine 
marriages as rapt dẹ séduction, which carried the same pains and 
penalties‘as rapt de ieee The magistrates applied this new 
_ definition ‘of rapt with EER flexibility, even in cases beyond 
the bounds of marriage, For example, Poul. Hurault, the Hoi ehbn 
of Aix, was re of rapt as a result of seducing a fourteen PERA 
old girl he was allegedly attempting to convert from Protestantism, 
while he neither carried her off with force nor did he.as a clergyman 
elope. and marry her.? | | 

Further refinements in the law occurred in the seventeenth 
century, The Code Michau of 1629 stipulated that priests could maty 
perform the marriages of their own parishioners who had supplied 
adequate proof of their parents" E The Declaration of 1639 
brought together into oné document all previous enactments on rapt 
and clandestine marriage;:while adding some features, ? section 
two, for instance, stated that even men and women of majority age 
needed the consent of their parents to marry or else suffer. the 
penalty of being disinherited, In + this provision reed 
any free choice in first marriages as long as ho amen remained ~ 
alive, : | 3 : 

In aa oe. to differences of definition, there was also the 
question of jurisdiction, Prior to the issuance of the 1556 edict, 
the monarchy had generally adhered to the tenets of Canon Law and 


permitted disputes sconces marriages to be' resolved in ecclesi- 


: Se courts, However, this policy changed once ‘the state created 
it own. laws on marriage, The magistrates, with. the support of the 
monarchy, ideas that cases of rapt fell within the jurisdiction 
‘of the royal courts, According ‘to their arguments y marriage was also 
a civil act because it involved a non-religious contract, specifically. 
the transfer of wealth, which ete the judges the right to determine 
sa legality, °° Furthermore, rapt was a capital offense in French 
law, Since ecclesiastical courts could not impose the death etn ds 
French magistrates concluded that cases of rapt were beyond their 

legal competency, ? X 
| The Judges did ‘not wait for these. arguments to convince Church- 
men, instead they simply assumed jurisdictional supremacy, Tie 
the: uae of the legal procedure known as comme d'abus, the Paris 
payee weaker cea appeals of decisions made. in ecclesiastical 
courts by questioning their handling of the case or by declaring that 
the clerical judges' verdict contradicted an existing French law, In 
the end, the French clergy gave implied recognition to the superiority 
of the royal courts, This concession resulted from the marriag ze of 
Gaston d'Orléans, the brother of Louis AO bo cee daughter of the 
Duke of Lorraine." By the arrêt of 5 September 1634, the Paris 
Patton annulled the marriage primarily because Bonn had not 
; obtained his brother's approval, Undaunted, Gaston. challenged the 
judicial competency of the Parlement: of Peels, Louis. XIII consulted’ 
with the Assembly of the Clergy for their opinion and hey gave him 
a response which reaffirmed ‘thie legitimacy of the Parlement's action 


and decision. 


Despite the increasing severity of the laws, the. crime of rapt 
continued to occur frequently, The police.records of the Préfecture 
of Paris show there were a steady number of individuals imprisoned ‘ 
: and awaiting trial for rapt, Likewise, the criminal registers of the 
Parlement of Paris indicate that the magistrates ‘handled a ER 
number of cabane appeal from lower courts, Poa kie poanies 
of the many laws concerning this crime contained the ee that 
instances of elopements Gnd 2 leeds time marriages were widespread, 

Royal initiative in responding të this social problem was ` 
sporadic at best. Kings tended to react only after a Ea 
marriage had scoured involving persons of special interest to them- 
selves, 1? Sag change that was made in the law e a primarily 
through the persistent efforts de te noblesse de robe,. Utilizing 
their positions on the royal courts, the magistrates attempted to 
lessen the number of elopements and secret marriages by anne GES 
strengthening the legal powers of the father us his children, That. 
the judges had ad to such a policy was hardy siriane an 
their background and social environment made them sympathetic to, 
if not convinced of, the need to ea aa authority in France, 
Holding important political and judicial offices gave the dose cite 
` robe sufficient influence within the royal administration to turn 
their personal convictions on marriage into offical government policy, 

Several factors influenced the opinions of the vasih ates. je 
aaakad: and religious matters, the noblesse de robe clung to tradition- 
al values, Many of these families had recent origins in a bour- 


geoisie and had risen into the ranks of nobility through wealth and 
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advantageous marital alliances, For them, marriage was too important 
_an issue to i left to the emotional whims of impressionable young 
men and women: the chances for upward social and political mobility 
and the reputation of the family name could: be seriously compromised 
by.a ees in addition, the Gallican sympathies of the 
magistrates were notorious, It was natural for them to support the 
| right of the monarchy to create its own lawa on marriage and to 
insist on the. jurisdictional supremacy of royal-courts over ecclesi- 
astical courts, | 
There were also legal precedents that supported their views on 
marriage, particularly in Roman Law where the father was endowed with 
` near- -absolute powers over: ‘his fame by (paterfamilias), Roman Law had a 
‘pervasive tines since its n were deeply on in. the | 
customary law. of. Prance and also because it was studied in the law 
schools as part of the legal training for lawyers, The magistrates of- 
En referred to the laws of Rome in their writings on the topic of | 
marriage, In short, the noblesse de robe not only shaved respect 
for dub Law, but they also identified with ie dou they found 
legal justifications which coincided with their own opinions on 
marriage. Re - | 
French. parlementaires copied sje form and spirit of Roman tea 
by acting to improve the legal position of the father at the re 
of women and minors 2 The registres of the Paris Parlement clearly 
reveal that it was the magistrates who were responsible for adding 
important provisions to the 1556 edict on plandestine marriages, 


When Henry II sent the proposal to the Grand'Chambre for verification, . 


the judges included the stipulation that only the consent of the 
father (or ofthe dhea the father was deceased) was needed to. 
arrange a marriage, à Second and more noteworthy. it was at the 
insistence of the judicial officers that the high age requirements 
for majority status was inserted into thè edict, 

_ The Declaration of 1639, the most comprehensive law on marriage - 
to date, was drafted by Jérome Bignon, . the avocat Saai of the 
Paris Parlement and a member of the noblesse de robe, | His views on 
the need Tor a strong authoritarian figure in the family had already 
been expressed as early as 1633 when Pierre Séguier, the soon-to-be 
Chancellor of France, requested that the avocat général draft and 
endorse a proposal to curb the alarming number of rapts, 15 Bienni 
received the E to transform his opinions into legal reality 
in 1639, and he constructed a law that suited the m Fer of the 
magisterial class, In the preamble, he spoke of the frequent 7 
gressions of God's commandment that children obey and revere their 
parents and of the blemished honor and social ruin of families that 
resulted from illegitimate and Aan aon 10 For its part, 
the Parlement of Paris enthusiastically approved the: declaration | 
without adding any amendments or modifications, |? 

While royal justice. was far from uniform for all social classes, 
my own sampling of over fifty cases of rapt between. 1560 and 1650 

involving individuals from the noblesse de röbe demonstrates the 
paternalistic bias of the magistrates, The case of the chant 
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family was typical. César Brochard, already an avocat of the 


Parlement, had eloped and married Susanne Guy, a native of Maine 


without social distinction. César's father, Jean, a conseiller du roi 
en ses conseils d'état et rivé, brought suit against his son, who 
was still legally a minor, in order to have the marriage invalidated, 
The judges ae criminal court of the Paris Parlement upheld a : 
a tte Me that César was RES of marrying against the 
will of his parents and that the marriage was therefare null and: 
void, Susanne Guy was declared guilty of rapt foe beers T 
She was sentenced to renounce her ere earch in tad dou. 
of his parents and four witnesses and to beg pardon from the king for 
her crime, Also, She was banished from the ville, prévôté, and 
vicomté of Paris for a period of nine years, .César's punishment was. 
less Severe but more humiliating, The Parlement aa him to kneel 
perae his parents and four witnesses and ask for forgiveness for the 
-harm he had accuse them and to ani to the impropriety óf his 
behavior; in addition, it commanded him to retire to the Abbey of 
St. Victor or to another monastery and remain there a his parents 
allowed. him ie return to. society, 

Sees another case, Jacques Gaudart, a maitre des requêtes, was 
nanea in a lawsuit as the defendant in a case aoa the marriage 
of his daughter, Louise. In 1636, Marc de Brion and Louise, both : 
phous eighteen years of age, had married with the consent of the a 
‘Gaudart fans Ve artar a marriage contract had been signed, Charles de. 
ne seigneur de Hautefontaine and the father of Marc, initiated 
legal action against the bride's father for damages and Daned the 
nullification of the marriage on the grounds of its secret nature 


and the lack of parental consent According to the complainant's 


petition, Mare, a student at the Collegeof Navarre, had become So 
infatuated with Louise Gaudart that he no longer wanted to return to 
college and pursue his studies. The Gaudart family had contributed 
to the Theal and mental seduction of a minor by condoning the 
marriage, The Parlement held that indeed rapt had been committed, 
“Mare was found guilty of acting against the express wishes of his 
parents and fined 24,000 livres which were 40 be ere to pay fue 
the bread of prisoners. The magistrates ordered him to enter the 
monastery of St, Victor and w remain there until such time his 
parents decided he had regained his senses. The two families settled 
on a financial indemnity out of court: the bride's father agreed to 
pay Charles de Brion 46,000 livres for damages, 3 | 

The ignominy associated with the crime of rapt touched a number 
of- other parlementaire families. Henri de Bullion, the oer ap 
Claude, surintendant des finances and garde des sceaux under Louis 
XIII, was also convicted of rapt, 9 Like many before and after him, 
hè had eloped and married without parental approval, The family of : 
the nould-be-bride ; Marguerite Durand, sued for nullification and 
damages to compensate for. the loss of honor die daughter had. 
suffered as a result of the illegal tena | Sete ee oe 
a Paris ganporteg the position of the complainants, As: part of his 
punishment, Goudie de Bullion was sentenced to contribute T; 600 dunes 
to. the deny of Marguérite in péter to assist her parents in arranging’ 
a “proper and Suitable marriage, Bullion was to remain in prison 
tose the sum was paid to the Durand family, : : 


Decisions like these raised the question of where the. TENEI of 
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the Sasenat ended and that of his children began, The problem was 
Raina: whan members of the Law Faculty at the Sorbonne particularly ` 
by the case of the daughter of the Duke d'Attichy, which was delib- 
erated in 1647, <4 Pooch residing in her father’s household, She- was 
over the age of twenty-five and wanted to lead an independent life. 
After spending several unhappy heare in a convent, she had no inclin- 
ation to reenter the cloister either as a lay resident or as a nun, 
Her father had offered a handsome dowry for her to marty, but she 
shunned that prospect, The issue was whether this woman could act 
freely beyond the control of her father. After due deliberations, 
the lé E E E E os that the daughter was obligated by 
natural, divine, and human laws to conform to the will of her father 
as long as she remained in his household, They. did, however, confirm : 
ate: pete F preventing a person from being forced té marry or | 
become a religious against his Or ber wiil, 

f One i participating legal scholars, Florent, supplied more 
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detailed reasons behind the joint opinion, Since paternal authority, 


according to the author, came from a direct command of God, no reason 
or pretext could excus se a aa from rendering obedience to her 
father, Thus as a dependent in his household, the daughter had to, 
accept the advice of her Gather, whose experience and sound a ime 
‘Should prove beneficial to ‘her future plans. In essence, the 
referees in this domestic does protected children from extreme 
measures but nevertheless locked them into an .inextricable position, 


On one hand, as long as children resided with their father they fell 


under his control, regardless of major or minor status. On the 
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de meen Minor, especially those from the noblesse de robe; 
could hardly Yaaro re oo without incurring financial and 
social ostracism because society itself was paternalistic: the 
acquisition. of. offices and the gerangemnt of marriages depended 
upon wealth, wi et was entrusted and managed by the father. 

‘Sufficient E ETN to argue that the. noblesse de robe 
was an important force behind EPE movement towards increased 
paternal authority. By employing their political leverage, the 
dat baie Bais able to fortify the legal standing of the father 
through their power of suggesting amendments to laws sent to the 
Parlement for verification, It should be noted that over the omnes 
- hundred year period from 1550 to 1650, the judges added only stiffer 
phot or which. strengthened paternal rights and consistently approved, 
without a each escalation in the severity of the laws on 
marriage, < 

Through their judicial function, the fag Surates managed ba move 
cases FRE marriages out of the ecclesiastical courts (here | 
Church Law was less sympathetic to the ee of ea author- 
ity) and into their own jurisdiction, To accomplish this, legal ; 
definitions. were changed to favor the Gallican argument that the- 
French sovereign had the power to create his own laws on marriage 
and that the parlements ou the right to enforce them through 
the king's judicial system, Once the Paris Parlement became the | 
court of last appeal involving instances of rapt, the magistrates 
were in a position to hand down judgments and sentences which 


expressed their own personal viewpoints as to the nature and 


re 


de of the crime, Although the death penalty was rarely 
invoked, the judges were quick to nullity secret marriages, impose 
banishment, and levy heavy-fines--in addition to the customary act: 
of making the prodigal sons and daughters abase themselves before . 
their parents, The Parlement invariably assumed that the parents 
were the injured party, leaving little doubt as to the court's 
determination to see the authority of the he 

The motives appear evident. The noblesse de: robe depended upon 
beneficial marital alliances for prestige, status, and influence, 
features which pere delle related to power, Yet without a policy 
of judicial activism, the magistrates would have had few controls 
over a matter they endowed with great importance, The success of 
‘the noblesse de robe in incorporating re attitudes towards rapt 
into French law T a distinct imprint ‘on French society,- while at. 


the same time protecting their own self-interest concerning marriage, 
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